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The MAILING DA TE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1.704(b). 
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1 )[x] Responsive to communication(s) filed on 19 February 2002 . 
2a)D This action is FINAL. 2b)[2 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Ouay/e, 1935 CD. 11, 453 O.G. 213. 
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4) [x] Claim(s) U) is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

§)M Claim(s) 1-9 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) S The drawing(s) filed on 19 February 2002 is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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DETAILED ACTION 

Status of the Claims 

Claims 1, 4 and 7 are rejected under 35 USC 102(b) as being anticipated by 
Foster. 

Claims 2, 3, 5, 6, 8 and 9 are rejected under 35 USC 112, first paragraph. 
Claims 7, 8 and 9 are rejected under 35 USC 101 for containing non-statutory 
subject matter. 

Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 2, 3, 5, 6, 8 and 9 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the enablement requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to enable one skilled in 
the art to which it pertains, or with which it is most nearly connected, to make and/or use 
the invention. Claims 2, 5 and 8 contain the limitation "wherein said CPU operation time 
obtaining means obtains, at a regular interval, an operation time of the CPU during the 
time interval." The only time interval contained in the claim is the time interval between 
obtaining a first execution address and obtaining a next execution address. Applicant's 
claim, therefore, states that the CPU operation is obtained at regular intervals between 
the time that two consecutive execution addresses are obtained. This is clearly not 
enabled by applicant's specification. With reference to applicant's Figure 8, it can be 
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seen that a first execution address is obtained at step S1 . A second execution address 
is obtained at step S2, with a time interval of m elapsing between the acts of obtaining 
the first and second addresses. It can also clearly be seen that a first CPU operation 
time is obtained at T1 and a second time is obtained at T2, with a period of 4n between 
the acts of obtaining the first and second times. The value of 4n is greater than the 
value of m, which shows that the CPU operation time is not obtained at regular intervals 
during the time interval between the obtaining of the first and second execution 
addresses. The teachings of claims 2, 5 and 8 are therefore not enabled by the 
specification. Claims 3, 6 and 9 contain all teachings of claims 2, 5 and 8 respectively 
and as a result suffer from the same deficiencies. 

Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 7-9 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claim 7 states "A program implemented by 
electrical signals." Such claim language does not represent statutory subject matter 
under 35 USC 101 . A program product, as the examiner believes is the intended 
subject matter of applicant's claim 7, must contain computer executable instructions 
embedded on a computer readable medium, said computer executable instructions 
being executed by a computing device. 

Claim Rejections - 35 USC § 102 
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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 4 and 7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Foster. 

Regarding claims 1 , 4 and 7: 

Foster teaches CPU operation status obtaining means for obtaining, at a regular 
interval, an execution address at which a CPU is performing execution and for checking 
and recording a program identifier of a program in execution from the obtained 
execution address on page 315, section 9.2.1, lines 4-5. The value of the program 
counter is the execution that tells which part of the program is executing (i.e. the 
program identifier). 

Foster teaches CPU operation time obtaining means for obtaining an operation 
time of the CPU during an operation period on page 315, section 9.2.1 , lines 5-7 and 
page 316, section 9.2.2, lines 10-13. 

Foster teaches operation report creation means for obtaining a total number of 
program identifiers, recorded by said CPU operation status obtaining means, for a 
predetermined period for each program identifier or each group of a plurality of 
predetermined program identifiers and for outputting a value, obtained by multiplying a 
ratio of the total number of program identifiers for each program identifier or each group 
of the plurality of predetermined program identifiers to a total number of program 
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identifiers recorded by said CPU operation status obtaining means for the 
predetermined period and the CPU operation time obtained by said CPU operation time 
obtaining means, as a CPU operation time required for execution of a program 
corresponding to the program identifier or of a program group corresponding to the 
plurality of predetermined program identifiers on page 315, section 9.2.1 , lines 4-7, 
page 316, section 9.2.2, lines 10-13 and page 319, section 9.3.1, lines 1-3. Foster 
states that the execution frequency is obtained for a value of the program counter (i.e. a 
program identifier). The execution frequency is equivalent to a ratio of how often one 
program identifier appears out of a total group of program identifiers. The execution 
frequency is then used to estimate the amount of time spent in a part of a program (i.e. 
the amount of operation time for a specific program identifier). It is therefore necessary 
that the execution frequency be multiplied by the operation time in order to obtain such 
an estimation. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The prior art not relied upon contains elements of the instant 
claims and/or represents a current state of the art. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Marc M Duncan whose current telephone number is 
703-305-4622. The examiner's telephone number as of October 15 th , 2004 will be 571- 
272-3646. The examiner can normally be reached on M-T and TH-F 6:00-4:30. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert Beausoliel can be reached on 703-305-9713. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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